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"Protecting Protest -- A Constitutional Shift" O
(2007) 66 CLJ at 253.

Victoria University of Wellington Legal Research Paper No. 121/2017

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

The law regulating public protest has previously been governed by a mixture of common law and
statutes. It is now also covered by the Human Rights Act 1998, and Articles 10 and 11 of the European
Convention on Human Rights which protect freedom of expression and freedom of assembly
respectively. The Laporte case held that in order for those seeking to exercise their Article 10 or 11
rights to be stopped in some way by those claiming to prevent a breach of the peace, a breach of
peace must be imminent. There has been a slight shift in protection of what the author refers to as a
right to demonstrate.
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Abstract by Rose Goss.

"Policing Protest after the Human Rights Act 1998" O
(2004) 63 CLJ at 535.
Victoria University of Wellington Legal Research Paper No. 122/2017

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

The enactment of the Human Rights Act 1998 has meant that there is more scrutiny and control of
police actions relating to protests. This became evident in the case of R (Laporte) v. Chief Constable of
Gloucestershire, which involved police stopping and searching buses on the way to a protest. It was
held that this did not violate the claimant’s rights to freedom of expression or freedom of assembly,
protected by Articles 10 and 11 of the ECHR respectively. There was however a breach of Article 5,
freedom from unlawful arrest, as the prospect of a breach of the peace was not sufficient to justify that
extent of detention. The case leaves a number of questions unanswered, mostly relating to how the
police should behave in these types of situations.

Abstract by Rose Goss.

"Constraining Arrest for Breach of the Peace" O
(2000) 59 Cambridge Law Journal at 421
Victoria University of Wellington Legal Research Paper No. 123/2017

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

Given that it was no more than a decision of the Divisional Court, and a pre-War decision at that, the
case of Duncan v. Jones [1936] 1 K.B. 218 has exercised a remarkably enduring influence. The case
appeared to give the police enormous operational discretion in dealing with actual and prospective
breaches of the peace. When a constable reasonably apprehended a breach of the peace, he could take
steps (arguably, only reasonable steps) to prevent it or its recurrence. This disarmingly simple formula
made it very difficult to challenge, let alone control, the way in which the police exercised their powers.

"May Day, May Day -- Policing Protest" O
(2008) 67 CLJ at 10.
Victoria University of Wellington Legal Research Paper No. 124/2017

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

The May Day Protests in London in 2001 presented a serious risk of public disorder, and led to the case
of Austin and Saxby v. The Commission of Police of the Metropolis. In that case the liberty of citizens
had been interfered with, although this could be justified due to either the police power to prevent a
breach of the peace, the defense of necessity, or the Public Order Act 1986. The first of these
justifications was relied on and led to the conclusion that the police acted appropriately, even though
they could not have known specifically that the appellants would cause a breach of the peace.

Abstract by Rose Goss.

"Regulating Protest” O
(1996) 55 Cambridge Law Journal at 404
Victoria University of Wellington Legal Research Paper No. 125/2017

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

Recent protests have allowed the courts multiple opportunities to address how public authorities should
respond to unlawful protest. In order to uphold the rule of law, police and public authorities must
safeguard the right of others to continue to go about their daily business. The author examines the
relevant cases of R. v Coventry City Council, ex parte Phoenix Aviation, and Reg. v Chief Constable of
Sussex, ex parte International Trader’s ferry and concludes that decisions like these may ensure better
protection of the rule of law. Abstract by Rose Goss.

"Squatting and Sitting in -- Another View" O
[1977] Crim LR at 139.
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Victoria University of Wellington Legal Research Paper No. 126/2017

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

The Law Commission has concluded that the criminal law has a diminished role to play in regard to
trespass to land, a concept which includes both squatting and sitting in. The purpose of this article is to
comment on the Law Commission’s proposals in regard to forcible entry and detainer and conspiracy to
trespass, and the repeal of the Forcible Entry Acts. It analyses the substituted offences of using
violence for the purpose of entry and remaining, having been asked to leave by the displaced
residential occupier. The author outlines a number of issues relating to these provisions, and doubts
that these reforms will have significant practical impact. Abstract by Rose Goss.

About this eJournal

Victoria University of Wellington Legal Research Papers Series primarily contains scholarly papers by
members of the Faculty of Law at Victoria University of Wellington. Some issues collect a number of
papers on a similar theme to form a suite of papers on a single topic. Others issues are general or
distribute mainly recent work.

The Student/Alumni Series is a subseries of the Victoria University of Wellington Legal Research Paper
Series. The subseries started in 2015 and publishes papers by students and alumni of Victoria University
of Wellington, comprising primarily work for honours and postgraduate courses. Papers are collected into
thematic or general issues.

The Victoria University of Wellington was founded in 1899 to mark the Diamond Jubilee of the reign of
Queen Victoria of Great Britain and of the then British Empire. Law teaching started in 1900. The Law
Faculty was formally constituted in 1907. The first dean was Richard Maclaurin (1870-1920), an eminent
scholar of both law and mathematics. Maclaurin went on to lead the Massachussetts Institute of
Technology as President in its formative years. Early professors included Sir John Salmond (1862-1924),
still one of the Common Law's leading scholars. His texts on jurisprudence and torts have gone through
many editions and remain in print.

Alumni include Sir Robin Cooke (1926-2006), one of the leading judges of the British Commonwealth. As
Baron Cooke of Thorndon, he sat on over 100 appeals to the Appellate Committee of the House of Lords,
one of very few Commonwealth judges ever appointed to do so.

Since 1996 the Law School has occupied the Old Government Building in central Wellington. Designed by
William Clayton and opened in 1876 to house New Zealand's then civil service, the building is a
particularly fine example of Italianate neo-Renaissance style. Unusually among large colonial official
buildings of the time it is constructed of wood, apart from chimneys and vaults.

The School is close to New Zealand's Parliament, courts, and the headquarters of government
departments. Throughout Victoria's history, our law teachers have contributed actively to policy formation
and to law reform. As a result, in addition to many scholarly articles and books, the Victoria SSRN pages
include a number of official reports.

Victoria graduates approximately 230 LLB and LLB(Hons) students each year, and about 60 LLM students.
The faculty has an increasing number of doctoral students. Ordinarily there are ten to twelve students
engaged in PhD research.

Victoria University observes the British system of academic ranks. In North American terms, lecturers and

senior lecturers are tenured doctrinal scholars, not legal writing teachers. A senior lecturer corresponds
approximately to a North American associate professor in rank.

Submissions

To submit your research to SSRN, sign in to the SSRN User HeadQuarters, click the My Papers link on
left menu and then the Start New Submission button at top of page.

Distribution Services



https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1537079&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
mailto:tony.smith@vuw.ac.nz
http://www.victoria.ac.nz/law/
http://hq.ssrn.com/
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/PIP_Journal.cfm?pip_jrnl=1864782&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E

If your organization is interested in increasing readership for its research by starting a Research Paper
Series, or sponsoring a Subject Matter eJournal, please email: RPS@SSRN.com

Distributed by

Legal Scholarship Network (LSN), a division of Social Science Electronic Publishing (SSEP) and Social
Science Research Network (SSRN)

Directors

LAW SCHOOL RESEARCH PAPERS - LEGAL STUDIES

BERNARD S. BLACK

Northwestern University - Pritzker School of Law, Northwestern University - Kellogg School of
Management, European Corporate Governance Institute (ECGI)

Email: bblack@northwestern.edu

RONALD J. GILSON
Stanford Law School, Columbia Law School, European Corporate Governance Institute (ECGI)
Email: rgilson@leland.stanford.edu

Please contact us at the above addresses with your comments, questions or suggestions for LSN-LEG.

Subscription Management

You can change your journal subscriptions by logging into SSRN User HQ. If you have questions or
problems with this process, please email Support@SSRN.com or call 877-SSRNHelp (877.777.6435 or
212.448.2500). Outside of the United States, call 00+1+212+4482500.

Site Subscription Membership

Many university departments and other institutions have purchased site subscriptions covering all of the
eJournals in a particular network. If you want to subscribe to any of the SSRN eJournals, you may be able
to do so without charge by first checking to see if your institution currently has a site subscription.

To do this please click on any of the following URLs. Instructions for joining the site are included on these
pages.

Accounting Research Network

Cognitive Science Network

Corporate Governance Network

Economics Research Network

Entrepreneurship Research & Policy Network

Financial Economics Network

Health Economics Network

Information Systems & eBusiness Network

Legal Scholarship Network

Management Research Network

Political Science Network

Social Insurance Research Network

Classics Research Network

English & American Literature Research Network

Philosophy Research Network

If your institution or department is not listed as a site, we would be happy to work with you to set one up.



mailto:RPS@SSRN.com
mailto:bblack@northwestern.edu
mailto:RGILSON@LELAND.STANFORD.EDU
https://hq.ssrn.com/jourInvite.cfm?jourid=CMBO_1865415
https://hq.ssrn.com/JourUnsubscribe.cfm?jourid=CMBO_1865415
https://www.ssrn.com/en/index.cfm/subscribe/
http://hq.ssrn.com/
mailto:Support@SSRN.com
https://www.ssrn.com/en/index.cfm/arn/arn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/csn/csn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/cgn/cgn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/ern/ern-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/erpn/erpn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/fen/fen-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/hen/hen-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/isn/isn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/lsn/lsn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/mrn/mrn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/psn/psn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/sirn/sirn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/crn/crn-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/lit/lit-subscribe-orgs/
https://www.ssrn.com/en/index.cfm/prn/prn-subscribe-orgs/

Please contact site@ssrn.com for more information.

Individual Membership (for those not covered by a site subscription)

Join a site subscription, request a trial subscription, or purchase a subscription within the SSRN User
HeadQuarters: https://hq.ssrn.com/Subscriptions.cfm

Financial Hardship

If you are undergoing financial hardship and believe you cannot pay for an eJournal, please send a
detailed explanation to Subscribe@SSRN.com

To ensure delivery of this eJournal, please add LSN@publish.ssrn.com (Opacic/Prebble) to your
email contact list. If you are missing an issue or are having any problems with your subscription, please
Email Support@ssrn.com or call 877-SSRNHELP (877.777.6435 or 585.442.8170).

FORWARDING & REDISTRIBUTION

Subscriptions to the journal are for single users. You may forward a particular eJournal issue, or an
excerpt from an issue, to an individual or individuals who might be interested in it. It is a violation of
copyright to redistribute this eJournal on a recurring basis to another person or persons, without the
permission of Social Science Electronic Publishing, Inc. For information about individual subscriptions
and site subscriptions, please contact us at Site@SSRN.com

Copyright © 2017 Elsevier, Inc. All Rights Reserved



mailto:site@ssrn.com
https://hq.ssrn.com/Subscriptions.cfm
mailto:Subscribe@SSRN.com
mailto:Site@SSRN.com

