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"Directions for State Enterprise" D
M. Clark and E. Sinclair (eds.) 'Purpose, Performance and Profit: Redefining the Public Sector’, 1986
Victoria University of Wellington Legal Research Paper Series Palmer Paper No. 17

SIR GEOFFREY PALMER QC, Victoria University of Wellington
Email: geoffrey.palmer@vuw.ac.nz

This paper discusses the commercialisation of state trading activities and, in particular, the Government’s view for future
directions for state enterprises. New Zealand over the years has developed many different enterprises owned by the state
and which are essentially of a commercial or trading nature. What we have failed to develop is a set of principles which
should guide their management. The state owned enterprises policy aims to occupy that policy vacuum.

Spending on state owned enterprises is often more than estimated at the beginning of projects and can wind up being
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redundant at the completion of a project. Many state owned enterprises require more and more administrative expenditure
while production and market share is falling. These performances cannot be swept under the carpet. This poor record had
meant that the economy as a whole has experienced lower growth and we are all worse off as a result. These
organisations have soaked up resources that could have been used more profitably elsewhere. The taxpayer has, over the
last 20 years, poured the equivalent of 10 percent of New Zealand’s income in 1986 into five major state trading
organisations. These are commercial investments made by the Government on behalf of taxpayers. The taxpayer is
entitled, as of right, to a return on his or her investment.

The problem behind such massive economic waste is largely to do with decisions made by policy makers — the Ministers —
which reflect political considerations. Other unfortunate influences at work are: inappropriate and unnecessary
bureaucratic controls; lack of managerial autonomy; unclear and conflicting objectives; a lack of proper accountability; and
the organisational structure of state trading activities. These factors all focus on the environment within which public
servants are expected to work. The reasons for poor performance are not a result of the quality of state servants. They
result from the decision making environment. In view of the need for change, it is not too difficult to conclude that we
need to alter the environment surrounding state trading enterprises.

The paper sets out and explains a set of key principles created to alter this environment and improve state owned
enterprise efficiency. It also discusses how the Government aims to cushion any adverse effects or social impacts of the
policy. The Government will focus on two fundamental questions: are SOEs meeting customer needs in a profitable
manner; and are SOEs operating as efficiently as possible?

The paper finishes with a set of questions regarding the above, put forward to the author from various commenters, and
the author’s response.

"The New Public Law: Its Province and Function™ D
22 Victoria University of Wellington Law Review 1, 1992
Victoria University of Wellington Legal Research Paper Series Palmer Paper No. 18

SIR GEOFFREY PALMER QC, Victoria University of Wellington
Email: geoffrey.palmer@vuw.ac.nz

This article is the first of a series of lectures given to public law students at the University of Otago. This lecture ranges
widely over themes and developments in public law, emphasising the practical importance for lawyers of studying and
appreciating the political and parliamentary process. The author is highly critical of the narrow and traditional view of
public law propounded by Dicey and the undue emphasis on the courts at the expense of Parliament, Cabinet, caucus and
governmental decision-making. He draws attention to the global nature of public law, the need to be familiar with the
constitutional framework of other countries, and New Zealand’s international treaty obligations.

The law enterprise in New Zealand universities needs to develop a more ambitious approach, more interdisciplinary, more
expansive and more policy oriented. In all the writing from both the stables of political science and law, there is little
consensus. There is an emerging incoherence in the political process which is beginning to bring us to a new era of public
law in New Zealand. There is a need for strong public institutions based on clear and ascertainable principles, but the
structure of New Zealand’s constitutional arrangements is conducive to a drift toward constitutional deconstructionism.
What is public law? In the traditional understanding it is about the distribution and exercise of power in the state, or public
power. Public law in contemporary New Zealand parlance is both constitutional law and administrative law. It is the
mainspring from which all the other law flows. It sets out the ground rules on which the whole of the society and the whole
of the legal system works. Public law is, from a practical point of view, extremely important. It is about the legislative
process and involves international obligations which play an increasingly important part in shaping our domestic
legislation.

Public law in New Zealand has to deal with the sprawling mass of reality about how public decisions are made in New
Zealand. Who makes them? What rules must be followed? How can decision-makers be influenced in the content of those
decisions? At its broadest, public law in New Zealand is about policy outcomes. The subject needs a new angle of approach
— one which is relevant to the law practitioner in the real world. The new focus for lawyers and public law should be on
policy outcomes. It comprises the making of carefully crafted arguments which can alter policies while they are in the
gestation period, adding to the effectiveness of parliamentary scrutiny of those policies, altering the application of the
policies to specific cases within the executive branch of government, providing input to the legislative process to increase
the quality of legislation and ensuring client’s interests are fully taken into account within the process.

We have a simple, but at the same time, subtle and complex system of government. It is not merely in respect of New
Zealand that our conception of public law fails. It fails also if that conception is restricted to New Zealand. Public law is not
immune from globalisation. We cannot restrict ourselves anymore to the content of the law in New Zealand because that is
not the way that law practice is evolving.

"The Cabinet, the Prime Minister and the Constitution" D
4 New Zealand Journal of Public and International Law 1, 2006
Victoria University of Wellington Legal Research Paper Series Palmer Paper No. 19

SIR GEOFFREY PALMER QC, Victoria University of Wellington
Email: geoffrey.palmer@vuw.ac.nz

Although the mixed member proportional (MMP) electoral system in New Zealand has changed the context in which
Cabinet operates, the Cabinet system has adapted to meet the challenges of diverse parties within government.
Technigues developed to deal with coalition and confidence and supply agreements, and changes in management style,
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have not diminished Cabinet’s coordinating and control role to any appreciable degree. The prime minister is the key
manager in the process because the prime minister must manage the agreements that keep the government in office. The
essential feature of MMP New Zealand is that power has to be shared, and it is the role of the prime minister to decide
under what conditions. The relative fluidity of New Zealand’s constitutional arrangements coupled with their inherently
political character means that the prime minister is the most important actor in the New Zealand constitution. It is the
prime minister who is the major player within the executive government and who has within his or her range of
responsibilities making the constitution work. This paper explains how Cabinet government works including constitutional
conventions, both written and unwritten, such as the Cabinet Manual 2001.

"What is Parliament for?" D
[2011] New Zealand Law Journal 378
Victoria University of Wellington Legal Research Paper Series Palmer Paper No. 20

SIR GEOFFREY PALMER QC, Victoria University of Wellington
Email: geoffrey.palmer@vuw.ac.nz

Seldom do we stop to ask what is the purpose of Parliament? What are its functions and how does it carry them out? If we
do not try and answer these basic questions, Parliament is at risk of failing to focus on its fundamental purposes and
functions. The Review of Standing Orders has made numerous recommended changes for Standing Orders, some
important and which will improve Parliamentary function. What is lacking, however, is any analysis of what the purposes
and functions of the Parliament are and how it can best go about achieving them. The response of the Standing Orders
Committee is inadequate to meet the needs faced by the House.

Thanks to the mixed member proportional system, diversity of representation in Parliament is greater than was previously
the case. One would have thought that this wider representation would have enhanced the respect in which Parliament is
held in the community. But the behaviour of MPs and the performance of Parliament do not engender feelings of
widespread respect. But while relentless criticism of public institutions can be helpful in improving their performance, it can
be damaging as well, by exaggerating problems without bringing to public attention good work that is done. Unless there is
adequate communication between the governors and the governed, democratic accountabilities break down. The lack of
job descriptions for MPs creates further difficulty. The classical function of representing one’s electorate has become
masked in recent years. MPs can easily fall into the trap of being spread too thinly over a range of functions so that none
can be performed adequately.

Parliament’s first function is to provide the government, determine its identity and provide it with confidence and supply.
Parliament must be able to produce stable government. Nothing in New Zealand constitutional arrangements indicates that
Parliament is a forum for party political contest, but increasingly, that is what it has become. Political jostling is a poor
substitute for real efforts to hold government to account. Not enough attention is given to the tasks of government and
serious probing of policy, and too much media attention is focused on political sensation and trivia.

The core purposes of Parliament making law by passing legislation, approving the levying of taxes and deciding upon
government expenditure are vast tasks. Parliament must take its constitutional responsibility as supreme lawmaker much
more seriously in order to protect the fundamental values of the rule of law. We are in the midst of a massive legislative
logjam; the inescapable conclusion is that the New Zealand House does not sit enough for the work it is being asked to do.
While the changes to Standing Orders go some way in repairing these issues, more radical measures are called for. In
blunt terms, the Parliament has to work harder. Constitutional and parliamentary fundamentals must be upheld.

About this eJournal

The Victoria University of Wellington was founded in 1899 to mark the Diamond Jubilee of the reign of Queen Victoria of Great
Britain and of the then British Empire. Law teaching started in 1900. The Law Faculty was formally constituted in 1907. The
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and vaults.

The School is close to New Zealand's Parliament, courts, and the headquarters of government departments. Throughout
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Victoria University observes the British system of academic ranks. In North American terms, lecturers and senior lecturers are
tenured doctrinal scholars, not legal writing teachers. A senior lecturer corresponds approximately to a North American
associate professor in rank.

Submissions

To submit your research to SSRN, sign in to the SSRN User HeadQuarters, click the My Papers link on left menu and then
the Start New Submission button at top of page.

Distribution Services

If your organization is interested in increasing readership for its research by starting a Research Paper Series, or sponsoring a
Subject Matter eJournal, please email: RPS@SSRN.com

Distributed by

Legal Scholarship Network (LSN), a division of Social Science Electronic Publishing (SSEP) and Social Science Research
Network (SSRN)

Directors
LAW SCHOOL RESEARCH PAPERS - LEGAL STUDIES

BERNARD S. BLACK

Northwestern University - School of Law, Northwestern University - Kellogg School of Management, European Corporate
Governance Institute (ECGI)

Email: bblack@northwestern.edu

RONALD J. GILSON
Stanford Law School, Columbia Law School, European Corporate Governance Institute (ECGI)
Email: rgilson@leland.stanford.edu

Please contact us at the above addresses with your comments, questions or suggestions for LSN-LEG.

~ Subscribe to Journal | Unsubscribe from Journal | Join Site Subscription | Financial Hardship

Subscription Management

You can change your journal subscriptions by logging into SSRN User HQ. If you have questions or problems with this
process, please email Support@SSRN.com or call 877-SSRNHelp (877.777.6435 or 585.442.8170). Outside of the United
States, call 00+1+585+4428170.

Site Subscription Membership

Many university departments and other institutions have purchased site subscriptions covering all of the eJournals in a
particular network. If you want to subscribe to any of the SSRN eJournals, you may be able to do so without charge by first
checking to see if your institution currently has a site subscription.

To do this please click on any of the following URLs. Instructions for joining the site are included on these pages.

Accounting Research Network

Cognitive Science Network

Corporate Governance Network

Economics Research Network
Entrepreneurship Research & Policy Network
Financial Economics Network

Health Economics Network

Information Systems & eBusiness Network
Legal Scholarship Network

Management Research Network

Political Science Network

Social Insurance Research Network

Classics Research Network

English & American Literature Research Network
Philosophy Research Network

If your institution or department is not listed as a site, we would be happy to work with you to set one up. Please contact
site@ssrn.com for more information.



http://hq.ssrn.com/
mailto:RPS@SSRN.com
mailto:bblack@northwestern.edu
mailto:RGILSON@LELAND.STANFORD.EDU
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=4&T=CMBO#top
http://hq.ssrn.com/jourInvite.cfm?jourid=CMBO_1865415
http://hq.ssrn.com/JourUnsubscribe.cfm?jourid=CMBO_1865415
http://www.ssrn.com/en/index.cfm/subscribe/
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=4&T=CMBO#financial
http://hq.ssrn.com/
mailto:Support@SSRN.com
http://www.ssrn.com/update/arn/arn_site-licenses.html
http://www.ssrn.com/update/csn/csn_site-licenses.html
http://www.ssrn.com/update/cgn/cgn_site-licenses.html
http://www.ssrn.com/update/ern/ern_site-licenses.html
http://www.ssrn.com/update/erpn/erpn_site-licenses.html
http://www.ssrn.com/update/fen/fen_site-licenses.html
http://www.ssrn.com/update/hen/hen_site-licenses.html
http://www.ssrn.com/update/isn/isn_site-licenses.html
http://www.ssrn.com/update/lsn/lsn_site-licenses.html
http://www.ssrn.com/update/mrn/mrn_site-licenses.html
http://www.ssrn.com/update/psn/psn_site-licenses.html
http://www.ssrn.com/update/sirn/sirn_site-licenses.html
http://www.ssrn.com/update/crn/crn_site-licenses.html
http://www.ssrn.com/update/lit/lit_site-licenses.html
http://www.ssrn.com/update/prn-/prn_site-licenses.html
mailto:site@ssrn.com

Individual MemberShip (for those not covered by a site subscription)

Join a site subscription, request a trial subscription, or purchase a subscription within the SSRN User HeadQuarters:
http://www.ssrn.com/subscribe

Financial Hardship

If you are undergoing financial hardship and believe you cannot pay for an eJournal, please send a detailed explanation to
Subscribe@SSRN.com

To ensure delivery of this eJournal, please add LSN@publish.ssrn.com (Prebble/Lincoln/Crawford) to your email contact
list. If you are missing an issue or are having any problems with your subscription, please Email Support@ssrn.com or call
877-SSRNHELP (877.777.6435 or 585.442.8170).

FORWARDING & REDISTRIBUTION

Subscriptions to the journal are for single users. You may forward a particular eJournal issue, or an excerpt from an issue, to
an individual or individuals who might be interested in it. It is a violation of copyright to redistribute this eJournal on a
recurring basis to another person or persons, without the permission of Social Science Electronic Publishing, Inc. For
information about individual subscriptions and site subscriptions, please contact us at Site@SSRN.com

Copyright © 2014 Social Science Electronic Publishing, Inc. All Rights Reserved



http://www.ssrn.com/subscribe
mailto:Subscribe@SSRN.com
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=4&T=CMBO#top
mailto:Site@SSRN.com
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=4&T=CMBO#top

